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3749Graaf vi 4Ra1tmr ya ur
Name & Address of the Appellant & Respondent

Mis. Rama Gum Industries (India) Ltd.

al{ arfk sa 3rat srrr sri@ts srra mar & at as gr 3mgr uf zaenf1fa Ra
aar; ·Tgr 3#f@rant at 3rat zr gnteru 3r4a I{dq x=rcJmr t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as.
the one may be against such order, to the appropriate authority in the following way :

,'+fffif -tt-<¢1'< q)"f~!ffUT 3TmG', :
Revision application to Government of India :
(4) a4ha Garza zycan rf@fr, 1994 #t ear aiafa R a4T; T; 1W1C'IT cfi 6ITT if
~ 'cfRf clTT '3l=f-'cfm cfi "!,j"~~ cfi 3@<"@ Tffia:ruT ~ "3icR ~, 'lffiG "fRcl'JR,
fa +inau, Ga f@qr, a)sf ii~Gr, Rta lT 'l=fclrf, x=mcr mf, { fac# : 110001 cITT
st ft afeg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41

h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ufe ma at gnf # ma ii ca #t erf arar fa#l qusrI? "<:TT 3Fa cfil-<:.&lq
j a fa4t rusn a aw quertr m ura z mrf ii, a f@at usrIr zn aver i
'qffi c16 fcITT:fi cfil-<:.&lq -q "<:TT ~~0-sPII-< B "ITT mr at fa ahr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(&) 'lffiG a are fa#t l, u rkr AlltR'lct l=fR1 LJx m l=fR1 * fclAl-11°1 if~ ~
aa H1 LJx '3i:ll1c;.:i ~ cfi ~ cfi l=fll=@ # \i'll' 'lffiGare Raftz zn 7at i AlltR'lct
81
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(c)
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tf ~ '3c<-ll<F1 c#I" '3c<-llq1 ~ cB ~ cB @""C! '311" ~~~ c#I" ~ ~ 3ITT
~~ '311" ~ tfRT "C;c[ frn:11:r cB jci I Rieb ~. ~ cB 8RT -crrfu=r cIT ~ "Cfx <TT
~ if fcrffi a1f@e,fr (i.2) 1998 t!m 109 m~ TTITT! ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) ~ '3tcllci'1 ~ (3Nlc'r) Hlll-JlcJC'll, 2001 ct RWf 9 ct 3@<@ FclHFcfcc'. >fC!?f ~
~-a if err mwrr if. Mim ~ * mt ~ ~ ~ ~ cfrrf 1=fR:f ct -ifrITT ~-~ ~
~m ~ c&'t- err-err mwrr ct w!!f ~ 3TW-i"'1" -Fcnm urt af@gta Tr 1al z. cf)f

:lLcll ~M cf> 3@<@ eTRT 35-~ if f.:1"1o-rrfuf cyi- ct :fRlT'1" rqa W!!f t'r3ITT-6 mm clfl" >lm
~ 6AT ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. Q
(2) Rfaa 3aa W!!f Gisi via+aov at vu1 zI \jfffi cp1, m cfr ~ 200/-
-qm=r :fRlT'1" #t ug 3jk uri viaa ya arg varr st cTT 1000 / - cifl" "CJm=r :fRlT'1" cifl"
Gg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is· more than Rupees One

Lac.

#tar zrca, €ha sud zycn gi hara 3fl#tu urznferu # >lffl 3Nlc'f :
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) artqr«i zca 3rf@,Rm, 1944 c!fr tfRT 35- uo-m/35-~ ct 3@<@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) affaor gee1ia a if@rf mm vat zyca, #tu gra zrcan ya araz
3r4t4tr znrznf@raw at f@q?s q)ear ave cja i. 3. 3TR. cB. ~. ~~ "cbl" "C;cf

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2, 0
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(&) '3cfdfc;if?sla qR'ttl>ct 2 (1) cB" if ~ ~ ctm c!fr 3Nlc'r, ~ ct ~ if xfli:rr
zyca, #tr sqraa zyca vi hara rat nnf@era (free) #l ufa #ta )f8at,
3lt3l-Jcilci!lci if 3TT-20, ~~ g1R-cJc:c1 cbA.Jl'3°-s, irErrofi ~. 3-W-lcilci!lci-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ 0tc11c;.-i ~ (3Nlc'r) Pi<.11-J1c1C'11. 2001 clfl" tTRT 6 ct 3@T@ >fC!?f ~--~-3 if frrmmr
fag 31 3r4tu nnf@era0i 61 u{ 3rt a fag 3r4ta fang r; net at "'cfR fit afe
\J[5T '3c'Cflcf ~ clfl" l-JTTT, &JNr clfl" BPT 3ITT" WTflff 7znr uif u 5 al UT \jfffi cp1, % cfITT
~ 1ooo /- "CJm=r ~ -g)T\1 I "Gl6T nra zyca #6t BPT, &JNr clfl" l-JT1T 3ITT" WTflff TJ<TT ~
q( 5 GIT IT 50 Gld lq "ITT cfr ~ 5000 / - "CJm=r ~ -g)T\1 I "Gl6T '3c'Cflcf ~ cifl" l-JTTT,
~ cB'i" 1=fFl 3it wzr ·rzm if ; so ala zu sq snat & asi u; 1000o/- "CJm=f
hr gt I c!fr tim=r xi((ll!cb xfvttcl"< ct T afhia s rre "'{ii"Cf if ffltT c!fr \JJTtf I "46
Ire en f4 =fa ran~aea a #t ztr ar st

The appeal to the Appellate Tribunal shall be filed in guadf~J~~·in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 ad s#a}be"e$rpanied against
(one whch at least should be accompanied by a fee of Rs.1,090/ Rs$5;000and Rs.10,000/
where amount of duty/ penalty/ demand/ refund I_s upto 5 Lac,1__& ~ac to\?0:,1'..ac ~QC~f~bove 50 Lac
respectively In the form of crossed bank draft In favour of fa1p$tt:.~e0.1sJ?-~ of)Ji~Rranch of any
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nominate public sector bank of the 'place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated -.,.

" #rs.s. •ssol

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal · or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ·

(4) .-.QllJl("j.Q ~~ 1970 !fl2:JT ~ cB1'~-1 cfi atc=rfc:r frlmft, ~~
\jCffi ~ 'llT 1@" ~ 7:f~ ~~ cfi ~ if ~ ~ cB1' ~ >ffu 'qx
~.6.50 tM" cBT ur1II zrca feaI 3tr argy
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. ·

(5) a 3j vii@r mm#i at fiarura} a fuii at sit ft ear snaffa fau "G'fTITT t
\J!l" it zycan, tu 3nla zcn vi ara 3r4)Rh1 znznf@raw (nraffafer) RlJl=f, 1982 if
~t I
Attention in invited to the rules covering these and other related matter contended · in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tm era, tr4hrsea eravi hara 3rfl#tr if@eraswr («fa) #fr 3r#hi <ii"~~
ac4tr 3era grca 3rf@,fGra, ?&yy #t err 39 ah 3iaafa facarzr(in-) 3rf@Gar&veg #r~ . .

i€I9) fcia: ·€.e2&y sit#fa#r 3rf@fr, &8¥ cfi'rerr3h 3iaiiaaarsat aftrat
1rf t,~~ cfi'r1rf qa-fr smrwar3Garf&, ssrf fagrar <ii" 3iafa srm Rtsrat
3r4f@raear r@raaswsrf@razt
ac4hr3era areavi tarsa3iaafamar fara era" 3 fRs gnf@ t

3 .3

(i) trru 11 ii' t" 3iafa fGfffaa
(ii) hr&z sm t z;ft' "Jrf m;ra~
(iii) hlz sm f@aura t'll t"~ 6 <ii" 3fc1'dffi ~ t<n"R"

_, an.)'~ra~~~mu c);'~fcmft<fct. 2)~.2014 c); :,nmr~~M-~~c);'

mar farrf narc ar5ffvi 3rftstram{fzty
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ~ s.dwR me.,~ 3tmf# ,fr 3r4hr sf@rawr aaaqrsf eyes 3rrar area 4r G'Os fclc11fe.ct tn' 'ffi m-1'
~'a'JV ~wq; c); 10% 3faTffiaf q·nm·~~G'Os fcl cl IRa 'ITT clGf G'Os c);' 10% 3faTffiaf tR cf?r aT~ ~ I

3 3 2

(6)(i) In view of above, an appeal against this order shall ,lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty ar~~i~I?,'~or
penalty, where penalty alone is in dispute." j%~~:::-c·0·.•0·"· ·. ,,-,,,.,{'101•"
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ORDER-IN-APPEAL

i

V2(13) 48 to 49/Ad-III/2016-17

V2(13)65 to 67/Ahd-III/16-17

Mis Rama Gum Industries (I) Ltd. (Rama Industries), Near GIDC, Deesa -Patan; Highway

Deesa, District- Banaskantha (for brevity-"the appellant") has filed four appeals against orders-in

original (hereinafter referred to "the impugned orders') passed by the Assistant Commissioner,

Central Excise, MehsanaDivision (hereinafter referred to as "the adjudicating authority"). The details

of appeals are as under:

Sr. Appeal No.· OIO No. & Date Amount(Rs) Period

No.

01 48/Ahd-III/2016-17 05/Ref7/AC/2016-ST dated 4,44,729/ 02.04.2015 to

21.04.2016
28.08.2015

02 49/Ahd-III/2016-17 02/Ref/AC/2016-ST dated 4,83,292/ 19.12.2014 to

21.04.2016 31.03.2015

03 65/Ahd-III/2016-17 97/Ref/AC/2016-ST dated 1,02,608/- 06.07.2015 to

22.06.2016 05.09.2015

04 66/Ahd-III/2016-17 98/Ref/AC/2016-ST dated 4,16,785/ 12.05.2015 to

22.06.2016 17.07.2015

67/Ahd-III/2016-17 99/Ref/AC/2016-ST dated 4,01,891/
I 03.07.2015 to

05
22.06.2016 12,10,2015

These five appeals are being dealt with together as all ofthese relate to availability ofrefundunder
..

Not. No. 41/2012-ST dated 29.06.2012, in respect of specified services. •

2. Briefly stated, the appellant has filed above mentioned refund claims under notification No.

41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the taxable services, which were

received and used for export of goods manufactured by them. The said notification grants rebate of

service tax paid on specified services, received and used by exporter of goods, by way ofrefunding

the service tax so paid, subject to certain conditions. The taxable services involved are [l] Terminal

Handling Charges service; [2] Custom House Agency service; [3] Storage & Warehouse service etc.I

The adjudicating authority, vide the impugned orders has rejected the refund primarily on the ground

that the appellant being a manufacturer-exporter, the 'place of removal' was the "port of export" for

them; and that since these services were rendered upto the 'place of removal', refund ought not to

have been allowed in view of Sr. No. 1(a) of notification No. 41/2012-ST dated 29.6.2012, which

states that the taxable services should have been used beyond the 'place of removal', in order to

qualify for rebate ofservice tax paid.

3. Being aggrieved, the appellant has filed the instant appeals, inter-alia, stating' that the

services utilized by them were related to export of goods only; that the refund is admissible as the

place of removal is port; that since the notification No.41/2012-ST has been amended retrospectively

with effect from 01.07.2012 by Section 160 of Finance Act, 2016, they are entitled for refund and

requested to allow the refund in view ofamended provision.

4. The appellant vide their letter dated 21.11.2016 submitted that since the instant. issue has

already been decided by the Commissioner (Appeals) in their case, in view of amended provisions of

the notification No.41/2012-ST, the aforementioned five cases may also be decided accordingly. They

i%ts. ±s +#}
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i

V2(13) 48 to 49/Ah6-III/2016-17

" V2(13)65 16 67/A1d-II/16-17}
£

'place of removal'. Therefore, it is necessary to reproduce the relevant excerpts of .the said

notification and definition of place ofremoval.

.,

5. -·I have carefully gone through the facts ofthe case on record and the submissions made by the

appellant. The instant appeal is required to be considered in view of notification No.41/2012-ST

dated 29.06.2012, as amended by notification No.01/2016-ST dated 03.02.2016 and definition of_·•:

also informed that they do not require personal hearings in the above matter. Therefore, I take all the· .±

appeals mentioned above for decision on merits., ·e...'ho

0

6. The relevant excerpts ofthe notification No. 41/2012-ST are as follows:

Provided that (a) the rebate shall be granted by way of refund of service tax paid on the specified

services.

Explanation. - For the purposes of this notification,
(A} "specified services" means () in the case of excisable goods, taxable services that have been used beyond the

place of removal, for the export of said goods; '
(ii) in the case of goods other than (i) above, taxable services usedfor the export

of said goods; '
but shall not include any service mentioned in sub-clauses (A}, (BJ, (BAJ and (CJ of clause ([) of
rule (2) of the CENVAT Credit Rules, 2004;
(BJ "place of removal" shall have the meaning assigned to it in section 4 of the Central Excise

Act, 1944 (1 of 1944); "

7.
As regards place ofremoval', the definition in Rule 2 of the CENVAT Credit Rules, 2004,

states as follows: .

2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule
2, after clause (@), thefollowing clause shall be inserted, namely-

'(qa) "place of removal" means-(i) a factory or any other place or premises ofproduction or manufacture of the excisable

goods;(ii} a warehouse or any other place or premises wherein the excisable goods have been
permitted to be·deposited without payment of duty;
(iii} a depot, preinises of a consignment agent or any other place or premises from where
the excisable goods are to be sold after their clearancefrom thefactory,
from where such goods are removed;'

0 The CBEC, vide its CircularNo. 999/6/2015-Cx dated 28.2.2015 has issued clal'ification, subsequent

to CircularNo. 988/2/2014-Cx dated 20.10.2014, that:

6. In the case of clearance of goods for export by manufacturer exporter, shipping bill is filed by
the manufacturer exporter and goods are handed over to the shipping line. After Let Export Order
is issued, it is the responsibility of the shipping line to ship the goods to theforeign buyer with the
exporter having no control over the goods. In such a situation, transfer ofproperty can be said to
have taken place at the port where the shipping bill is filed)jy the manufacturer exporter and place
of removal would be this Port/JCDICFS. Needless to say, eligibility to CENVAT Credit shall be

determined accordingly.

BA and C of clause

(D of rule (2) of the CENVAT Credit Rules, 2004. Of course, these refundsare-subject to other
/

c<t;cl;i 3T!~~-
Ra, 'r/, <' . V . •~ ,. . l h>·· ...

(i

ex ort of the said oods and which are not mentioned in sub-clauses A

8. A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along with the

clarifications issued by the Board on the term 'place of removal' and the insertion of its definition

into the CENVAT Credit Rules, 2004, clearly leads to a conclusion that the rebate under notification

ibid, is to be granted by way of refund of service tax paid on the 'specified, services', which are

received by an exporter ofgoods and used for export of goods. The 'specified services' in the case of

excisable oods are those taxable services that have been used be ond the' lace of removal'. for the



6
V2(13) 48 to 49/Ahd-IJI/2016-17

V2{13)65 to 67/Ahd-III/16-17j
±%.. ..:

s±

9. Vide Section 160 of the Finance Act, 2016, read with the tenth schedule, clauses (A) and (B)

of Explanation contained in. notification No. 41/2012-ST dated 29.6.2012, were retrospectively

amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid is reproduced below:

conditions mentioned in this notification. In light of above, the Assistant Commissioner;has held

that the impugned services, the refunds of which have been claimed, were not rendered beyond the

place ofremoval and therefore the refund was not eligible' to the appellant.

160. () The notification of the Government of India in the Ministry of Finance (Departnient of
Revenue) mumber G.S.R. 519(E), dated the 29th June, 2012 issued under section 934 of the Finance
Act, 1994 granting rebate of service tax paid on the taxable services which are received by an
exporter of goods and usedfor export of goods, shall stand amended and shall be deemed to. have
been amended retrospectively, in the manner specified in column (2) of the Tenth Schedule, on and
from and up to the corresponding dates specified in column (3) of the Schedule, and accordingly,
any action taken or anything done or purported to have taken or done under the said notification as
so amended, shall be deemed to be, and always to have been, for all purposes, as validly and
effectively taken or done as ifthe said notification as amended by this sub-section had been in force
at all material times. 2) Rebate of all such service tax shall be granted which has been denied, but
which would not have been so denied had the amendmentmade by sub-section (I) been in force at

all material times.

(3) Notwithstanding anything contained in the Finance Act, 1994, an applicationfor the claimvof
rebate of service tax under sub-section (2) shall be made within the period of one monthfrom the
date of commencement of the Finance Act, 2016.

THE TENTH SCHEDULE

0

(See Section 160)

Notification No · Amendment Period of effect of
amendment

G.S.R.519 (E},. dated
29 th June 2012
[No.41/2012-Service
Tax, dated 29" June,
2012)

In the said notification,
in the explanation

a) in clause (A), for sub-clause
(), thefollowing sub-clause
shall be substituted and shall
be deemed to ·· -

have been substituted,
namely:-

(i) in the case of excisable
goods, taxable services that
have been used beyondfactory
or any other place or

premises ofproduction or ·
manufacture of the said goods,
for their export;";

1" day of July 2012 to 1

2" day February, ''
2016.

(both days inclusive)

0

(b) clause (BJ shall be
omitted.

10. The effect of the aforementioned retrospective amendment brought into vide Finance Act,

2016 in notification No. 41/2012-ST dated 29.6.2012, is that 'specified services' would now mean

taxable services that have been used beyond the factory gate or any other premises or place of

production for the period of retrospective e amendment, i.e. from 01.07.2012 to 02.02.2016. The

disputes based on the contention that every service upto the port [which in the case of manufacturer

exporter was the 'place of removal'] would not be a 'specified services' and therefore would not be

eligible for refund under notification. No. 41/2015-ST dated 29.6.2012, stands resolved. Now, the ~

effect of the· aforementioned retrospective amendment is that any taxable service used beyond the

factory gate or place or premises of production of manufacturing, etc. would tlW~6~p1:~ified

services' as per notification supra, and would thus be eligible for refund, provaa ski{8r6€ %, ">,-'
}-<r %8V...,;ff :.:, .ci,
"3 ±ald23 ·s
5. '# ?°
4cokeo" k
ieeat
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the notification are met. In view of above disussed legal position, the impugned orders holding that

the services under consideration were rendti·e~t upto the place of remoyal; port being the; place of

removal - becomes extraneous.

11. In view of retrospective amendment in the notification ibid, the impugned orders become

non-est. Hence, the impugned orders are set aside and allow all the five appeals filed by the

appellant.. All the cases mentioned in the table above are remanded to the adjudicating authority to

decide the matter afresh, in view ofthe foregoing discussion.

Date: I'& /11/2016

Attested

el
Superintendent (Appeal-I)
Central Excise, Ahmedabad

To

Mis Rama Gum Industries (I) Pvt Ltd
(Ram Industries)
Near G.I.D.C.Patan Highway, Deesa
Distt:-Banaskantha, Gujarat.

oas«
(3JTT 9r)

3rm# (3rfeT -I)

Copy to:
1. TheChiefCommissioner ofCentral Excise, Ahmedabad..
2. The Commissioner ofCentral Excise, Ahmedabad-IJi
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. The Assistant Commissioner, Central Excise, Mehsana Division.

c5 Guard fie.
6. P.A .




